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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 

Pocket No. 74-6174 

UNITED STATES OF AMERICA, 

Appellee, 

-agaInst- 
CAMILLO RIZZUTO, 

Defendant-Appellant, 

-and- 

ANTHONY CASTIGLIONE, VITO ADAMO, 

GUIDO ORSINI, and SANTO MENDOLIA, 

Defendants. 

- -x 

DEFENDANT-APPELLANT RIZZUTO'S 
__ BRIEF _ 

STATEMENT 

Defendant-appellant CAMILLO RIZZUTO appeals from 
judgme.its of thè United States Dlstrlct Court for thè 
Southern Dlstrlct of New York, rendered thè 30th day of 
Aprii, 197i« f convlctlng hlm of consplracy to violate 
thè narcotlcs laws and one substantlve count thereof, 
after trial before Brleant. D.J., wlthout a Jury. The 














Court sentenced appailant to 4 years Imprisonment, con 
currentiy, on both counts. 

INTROOUCTORY 

The single most cruciai aspect of this appeal !n- 
volves thè utter lack of evldence a ainst RIZZUTO con- 
necting him wlth thè very serious crlmes of whlch he 
was convfcted. 

It is submitted that thè Trial Judge, who tried 
this case without a Jury, was unwarranted as a matter 
of law in flndlng gullt beyond a reasonable doubt since 
there was absolutely no evldence at all that RIZZUTO 
had any knowledge of thè existence of drugs or money to 
buy drugs, nor that he in any way, shape, or form, 
partlcipated wlth any of thè co-conspirators in any 
conspiracy to possess. sell, or dlstrlbute thè drugs 
involved bere in or any others. 

It is, frankly, incredule that thè Court should 
have come to thè concluslon which it did, especially in 
view of thè dee is ion and opinion whlch a dose reading 
of reveals that thè Trier of Fact hlmself made no deter- 
mfnation concernlng drugs as against RIZZUTO, but, rathe 








engaged in surmise and speculatlon. 


FACTUAL BACKGROUND 

Slnce thls case was trled without a jury, thè Court 
made findings and conclusions. 

The defendant-appellant RIZZUTO Mas Indicted along 
wlth four co-defendants, whose names are set forth in 
thè caption of this case. They were charged with two 
counts of violating Title 21 U.S.C. 846, 84l(a)(l) and 
841(b)(l)(A). 

Castiglione was reìeased on $100,000.00 bali and, 
thereafter, disappeared. Defendant Adamo is now de- 
ceased. Orsini and Mendolla at thè tlme of trial were 
in custody of Canadian authorltles awaiting trial on a 
subsequent narcotlc charge (F.C.l, 2)*. 

As a result of thè foregoing, only RIZZUTO was 
tried. 

For thè purpose of this appeal, we accept as valld 
thè factual determinations of thè Court below, but dls- 


* F.C. refers to thè "findings and conclusions" of Judge 
Brieant. Numerals without a prefix refer to thè mlnutes 
of trial, unless otherwlse indicated. 
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agree sharply wlth Its conciusions that these facts 
warranted a verdict of gullty. 

As we shall demonstrate herelnafter, thère was ab- 
solutely no basls for any flndlng of guflt as agafnst 
RIZZUTO. 

Itìl GOVERNMENT »S CASE 

On Aprii 28, 1972, Special Agent John J. 0 * Ne VII 
and certa In Customs Offlcers at Kennedy Alrport seized 
an uniocked black leather sul tease hearing thè brand 
name “Lance1" whlch had arrlved on a TWA flight from 
Paris, France. The Lancel bag was further Identlfled 
by a baggage tag hearing thè name of John J. 0'Nelli. 

After thè sultcase was obtalned, Its contents were 
tested, us»ng a marquls reagent, and found to conta In 
26 clear plastlc bags showlng a positive reaction for 
opiates ( 11 - 17 , 31). 

The contents were stored at thè BNOD vault In New 
York (19-21). 

A French poi Ice offlcer, Claude Chamlnadas, who 
played an undercover role In thls case, testlfled that 
he pretended to be thè French 


owner of thè heroln In 
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quest fon in order to Infiltrate thè smuggling operatlon 
(38). 

On Aprii 29th and May Ist, 1972. Chaminadas spoke 
by telephone from thè Hoidiay Inn | n New York City to 
persons in Montreal. Canada. Identifylng thpmselves as 
Guido Orsini and Santo Mendolla. In thè course of thè 
telephone conversailon. Chaminadas was given certaln 
directlons in order to meet someone in New York (41-45). 

On May 2nd, 1972, Orsini and Mendolla Instructed 
Chaminadas to move from thè HolIday Inn to thè Sheraton 
Motor Inn, and was also told to meet thelr "friend" at 
Pier 83 at 43rd Street and I2th Avenue, at 7:00 P.M. 
Chaminadas was told by thè Canadians that thè selling 
prlce for thè heroln would be $10,000.00 per kilo, or 
a total of $130,000.00 (45-50). 

At 7.00 P.M. on May 2, 1973. Vito Adamo mat Chaminadas 
at Pier 83 and conversed wlth hlm concernlng thè delivery 
of thè narcotlcs in questlon. Later. he wai observed 
meeting defendant Castiglione. On that evenlng. Casti- 
gitone was observed drlvlng a green car, whlch PIZZUTO 
admltted Iv.vlng lent to Castiglione on occaslon (95, 96 , 

106, Ibi, 155, | 56 ), 









There were later meetlngs between Adamo and 
Chaminadas at 9:00 P.M. and then agaln at 4:15 A.M. on 
3rd of May ( 54 - 58 ). 

For thè purpose of thls appeal lt is unnecessary to 
detall thè numerous other encounters among Chaminadas, 
Adamo, and Castiglione, or thè calls from Orsini and 
Mendolla (59-61 ; 62-66; 110). 

At 11:45 A.M. on May 9th, 1972, CAMILLO RIZZUTO 
registered in Room 1005 of thè Sheraton Motor Inn in thè 

name of Vincenzo Colomba (82-85). He was alone at thè 
t ime. 

At about 12 noon that same day Chaminadas received 
a telephone cali from Castiglione asklng him to come to 
thè latter's room because he was expecting a cali from 
-Canada. Chaminadas therefore went to Room 1525, whlch 
was Castiglione's room, and subsequently spoke on thè 
telephone wlth Orsini who told Chaminadas not to worry 
because Castiglione would produce thè money and was 
prepared to pay a deposit of $20,000.00 of hls own money 
in order to demonstrate hls sincerlty (66-68; 111 ). 

At approximately 1 s0 0 P.M., through thè video System 
In thè hotel, RIZZUTO was observed going to CastIglione*s 







room, carrying nothing, and leciving about 10 minutes 
later, again carrying nothing. RIZZUTO then returned 

to Room 1005 (112, 113). 


At 2:05 P.H., RIZZUTO was again observed leavfng 
hls room and going to CastIgllone's room (113, 114). 

At about ktOO P.M. Castiglione carne to Chamlnadas' 
room to advlse hlm that thè money was coming from Brook- 
lyn and that It would arrlve about 9:30 (68, 69). 

Shortly before 9:10 P.M., Agent Pavllck observed 
Castiglione coming down thè hall from thè direction of 
thè corrldor In whlch RIZZUTO's room was located, carry- 
Ing a sma 11 black attaché case.* 

At about 9:10 P.M. Castiglione entered Chamlnadas 1 
room stili carrying thè sma 11 leather attaché case whlch 
he placed on thè bed, opened, and counted out $122,000.00 
(69, 70, 123-125). 

At about 9:25 P.M. Agent 0'Nelll observed Casti¬ 
glione take thè elevator to thè lOth floor. Together 
wlth two other agents, they observed Castiglione exit 
on thè lOth floor and walk down thè corrldor, at whlch 


.r * and thi . i 1 ! here ,ra rooms on 
Ino Inferente that Castiglione was com¬ 
ing from RIZZUTO's room Is based on sheer speculatlon. 
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tlme he was placed under arrest and thè suitcase whlch 
he was then carrylng was found to contaln 26 clear plas- 
tic bags fili ed wlth whlte powder (22-26; 85-87). 

The Special Agents then went to Room 1005 where 
they arrested RIZZUTO. It Is extremely slgnlflcant to 
note that RIZZUTO had no narcotlcs and no money in hls 
possesslon. He had a suitcase conta inIng paper toweis 
(3^-37; 86; 91-92). 

Thls was thè prosecutlon's whole case. 


THE DEFENSE 


Both RIZZUTO and Mrs. Rlzzuto testlfled. RIZZUTO 
explalned, through an Interpreter. that he was an un- 
«nployed presser. He stated that he knew Castiglione 
from Italy and had agreed to meet hlm at thè Sheraton 
where thè iatter was supposed to flx hlm up wlth a girl. 
RIZZUTO also admltted that he owned a 1968 automobile 
whlch he had frequentiy lent to others. Including Cas¬ 
tiglione. but had never Inqulred what these people used 
hls car for (147, ISS-163). 

RIZZUTO stated that he never had any business deal- 
Ings wlth CastlglIone. 
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Mrs, Rfzzuto testlfled that hcr husband was a "good 
tlme Charlle" who always lent hls car to people and that 
he had left his home on May 9, 1972 after Castiglione 
had calied hls home (134-143). 

RIZZUTO explalned that he reglstered under a pseu- 
donym slnce he dld not feel he wanted hls name known In 
vlew of thè fact that he was golng to meet some glrls. 

He stated that he feared detection because he was a mar- 
rled man (149, 150). 

RIZZUTO explalned that he twlce vlslted CastIgllone's 
room to flnd out why thè glrls were so late and declared 
that Castiglione never carne to hls room (1005). (150- 

153, 164) 

Finally, RIZZUTO declared that he had never heard 
thè names of Santo Mendolta or Guido Orsini (156, 157), 


I 








ARGUMENT 


POINT I 

THERE WAS INSUFFICIENT EVIOENCE AS A 
MATTER OF LAW TO HAVE WARRANTED A 
CONVICTION. THERE WAS NO EVIOENCE 
WHATSOEVER THAT RIZZUTO WAS AWARE 
THAT ANY OF THE CO-DEFENDANTS WERE 
INVOLVED WITH DRUGS OR WITH MONEY TO 
PAY FOR DRUGS. HE WAS ARRESTED ANO 
CONVICTED ON SHEER SPECULATION. 

A perusal of thè foregolng statement of facts, we 
submlt. reveals that RIZZUTO. who had no background 
whatsoever In deallng In drugs. was arrested for no 
reason other than thè fact that he was seen going Into 
Cast(gl Ione's room. No narcotlcs, nor any slgnlflcant 
sum of money was found In RIZZUTO's room or on hls per- 
son. Chamlnadas dld not know hlm. He had never been 
observed prlor to May 9th by thè authorltles. 

He was arrested and convlcted merely because he 
happened to be at a partlcular place at a partlcular 
tlme, wlthout any evldence of criminalIty. 

It Is submltted that thè case at bar Is very slml- 
lar to UNITED STATES v. VILHOTTI, 452 F.2d 1186 (2 Clr. 
1971). 

It wlll be recailed that In thè VILHOTTI case cer- 
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taln co-defendants had gone to a partfcular building 
where stolen merchandlse was contai ned, but that there 
had been no evidence that they were aware of thè exist- 
enee of stolen merchandise. Thls Court reversed thè Ir 
convictions and dismissed thè indietment because they 
were found guilty solely upon speculatlon. The evidence 
there, as herefn, was Insufflctent as a matter of law. 

See, aìso, UNITED STATES v. HYSOHION, 448 F.2d 343 
(2 Clr., 1971)j UNITED STATES v. CASALINUOVO, 350 F.2d 

62 (2 Cir. 1971); and, UNITED STATES v. EUPHEMIA, 261 
F.2d 441.* 

The defendant-appellant herein was trled alone for 
very serous crlmes. He was never known to be Involved 
In drugs previously nor was he ever found In possession 
of drugs or of money wlth whlch to buy drugs. The specu¬ 
latlon of thè offIcers that Castiglione Intended to go 
to hls room, or had gone from hls room, ls wlthout any 
basls In fact. Had they not arrested Castiglione when 
they did, perhaps he mlght bave gone to RIZZUTO's room 
and, then agatn, he mlght have gone to another room. 

There was no proof of Rlzzuto's awareness of thè 
consplracy, nor that he promote d thè venture, nor that 

* UN,TED STATES v. ALS0N00, 486 F.2d 1339 (2d Clr. 1973), 
cert. granted, is not to thè contrary since Rizzuto was 
never found wlth anythlng IncrlmlnatIng In hls possession. 
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he had any stake In Its outcome, UNITED STATES v. FALCONE, 
109 F.2d 579, 581 (2 Clr. 1940); UNITED STATES v. ANDOL- 
SCHEK, 142 F.2d 503, 507; UNITED STATES v. PEONI, 100 
c .2d 401, 403 (2 Cip. 1938). 

Even thè gullty may not be convicted on suspfcion 
ajone, and hereln there Is no evldence of gullt. 

Mere susplclon is never enough fcr an arrest. 

The offIcers must have evldence sufflclent to Justl- 
fy thè charges, P0LD0 v. UNITED STATES, 9 Cip; 55 F.2d 
866, 869; BAUMBOY v. UNITED STATES, 9 Cip. 24 F.2d 512. 

The fact remalns, howevep, that thè appestlng of- 
flceps "jumped thè gun" and, thepefope, thè Court had 
no plght to speculate as to what Castiglione intended 
to do, especlally when a person ls charged wlth such 
serlous crlmes as hereln. 

CONCLUSI0N 

The Judgment of convlctlon should be reversed. 

Respectfully submltted, 

IRVING AN0LIK 

Attorney fop Defendant-Appellant 
CAMILLO RIZZUT0 
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72 Cr* 6lo 


Ttm Grandi Jury Ouvsaa; ~ 

1. From on or about thè Tstt day of AjxrìH 2972 
and continuously thereafter up to and including thè date of 

thè filing of this indictment, in thè Southern District of 
New York, 


# « 't f t - 


thè defendant and others to thè 




ury unknovn, unLaw- 


fuHy» intentionally and knowingiy combined, conspired, confederated 
and agreed together and with each other to violate Sections 812, 

841 (a) (1) and 841(b)(l)(A) of Title 21, United States Code. 

2. It was part of said conspiracy that thè said 
defendant unlawfully, intentionally and knowingiy would distribute 
and possess with intent to distribute Schedule I and II 
narcotic drug controlled substances thè exact aaiount thereof 
being to thè Grand Jury unknown in violation of Sections 812, 


841 (a) (1) and 841(b)(l)(A) of Title 21, United States Code. 





















Indlctnwnt 


ka 


USA-33s-538 - p.2 
Ed. 5/1/71 


* (CcMjplracy to dis Ibute and posscss 
v;ich intcnt to di/jtribute narcotic 

drug) 


dAUal 
72-17 20 


OVEST ACTS 

In pursuance of thè said conspiracy and 
to effect thè objects thereof, thè following overt 
acts vere committed in thè Southern District of 
New York: 


*• r *7 3. 1572, CA3HGLIONJJ po* M8 
approslaatoly 1 oa of heroia hydrocfcdorid*, 

2. Mar 8, 1972, TUZZtJTD r-«ted a roow 
SS*rato» Motor Ina ondar tho nw of Vicanao Conaualo. 

itjy 9, 107T t CA3TtGLlQK£ reatad 4 roeaa 

ac S baratoti Motor Ina. 

4, May 9, 1972, CA3TIGLIOSE nmt aiZZUTO 
hi»4 « conaarsacioa, 

5, May 9, 1972, CASTIGLIOSE pritf nd 13 
fella* of heroin hy^rochlorida. 


(Tiri* 21, Unitati S tetta* Coda, Sectlcn £*$) 







USA-33s-528A 
. Rev. 5-27-72 


a43 :Jra 

72*1720 


w indfctmsnt j a 

INI)/INF - Possession With Intentato Dist. Narc. Dru« 

(Succeedinj» Count) 


COUNT 


Tt» Cria* Jurjr furtfcar citar sas: 

On or about thè $tSl day of May, I>72 
in thè Southern District of New York, 

Axraastt osimisn «ad naw» 

thè defendent , unlawfully, intention.Uy and knowinely 
did possess with intent Co distribute, a Schedule J 
narcotic dm* controlled substance, to wit, 

13 Uilo» o2 U«rola hydrocalacid» 


United States Code, Sections 812 
841(a)(l) and 841(b) (1) ( A ) .) (Tizi* Q^tad 
Stata» Coda, Statica 2) ' 


mUMX HDKSm SrtKXM, j*. 

tolta* Stata* Afetwaay 






FINDINGS OF FACT AND CONCLUSIONS OF LAW 

United States district court (Ffled Decomber IO, 1973) 6a 

SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, ' 


- V - 


72 Crim. 1014-CLB 


ANTHONY CASTIGLIONE, CAMILLO RIZ ZIJTO. 
VITO ADAMO, GUIDO ORSINI and SANTO 
MENDOLIA, 

Defendants. 


-X 


FINDINGS AND CONCLUSIONd 


Brieant. J . 


In thin indictment, which supersedes 72 Crini. 620, *11 
five defendants vere charged (Count 1), from about Aprii 1, 1972 
until thè filing of thè indictmenc on September 13, 1972, with 
ronspiracy to possess and distribute narcotic drugs [heroin]; and 
defendants Castiglione and Rizzuto vere charged (Count 2) with 
thè possession in this District of approximately 13 kilos of 
heroin hydrochloride on May 9, 1972. 

The originai indictment, 72 Crim. 620, filed May 19, 
1972, was substantially simifar, but named Castiglione and 
Rizzuto as thè sole defendants. 
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Castigl^n^^JostetfVloi^OO^J&l^afS^on^Jufy 6. 1972 

and has not been heard from since. An indictment charging 
criminal violation of thè teAns of bail (73 Crim. 677) was 
filed July 12, 1973. 

Adamo is deceased, having perished of an acute 
plumbiferous condition incurred while engaged in unrelated 
narcotics activities. Orsini and Kendolia are in custody 
awaitj.ng trial in Canada on separate subsequent narcotics charges 
there, and will not be available for prosecution in thè United 
States. Accordingly, Rizzuto was tried alone before thè Court, 
sitting without a jury, on October 29, 1973. 

I 

I 

Through activities of thè French police, it was learned 
by thè United States Bureau of Narcotics and Dangerous Drugs [now 
Enforcement Administration and hereafter "BNDD"] that a 
French courier, who was in fact an informer acting in coopera- 
tion with BNDD, would be arriving by air at John F. Kennedy 
International Airport [”JFK"] in New York, and that he would 
have checked through on his ticket as personal luggage, a black 
bag hearing thè manufacturer 1 s name , •Lancel' , , which would contain 
13 kilograms of heroin. 



- 2 - 









. Flndlnqs of Fact and Concluslons of Law 

avoid any Ioss of thè heroin and prevent co 


To avoid any ioss ot thè heroin and prevent confusion, 
there had been attached to thè bag in France a sticker on which 
appeared thè name of John 0'lJeill, a Group Supervisor of BNDD, 
and 90 Church Street, New York City, which was his office address. 


On Aprii 28, 1972, O'Neill waited at thè automated 
baggage discharge facility of TWA (thè "Carousel») at JFK where 
baggage would be discharged from thè flight arriving from Paris, 
France. He was accompanied by an agent of thè U. S. Bureau of 
Customs. 

i 

On seeing thè Lancel bag with thè sticker showing his 
name come down through thè Carousel, O'Neill picked it up, and 
in company with thè Customs agent, walJced to an area which had 
been set aside for Customs searches. 


The bag was then opened by thè Customs agent, and 
found to contain a number of clear plastic bags filled with thè 
ubiquitous white crystalline powder. The bags were in separate 
groups, on each side of thè suitcase, twelve on one side and 
fourteen on thè other, separited'by a blanket. 

A Marquis reagent "field test" then administered to a 
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Flndlngs of Fact and Concluslons of Law 

sample of thè substance indicated thè presence of opium, and 


warranted a tentative conclusion that thè powder was heroin. 

0’Neill removed thè sticker dontaining his name from thè bag, 
and United States Customs made an officiai seizure. Following 
thè seizure, Customs turned thè bag and contents over to 
O’Neill, who, in thè company of a Customs agent, went to thè 
Sheraton Motor Inn at 42nd Street and 12th Avenue in Manhattan, 
to a room where M. Chaminadas, an undercover agent of thè 
French police, was staying. 


Present in thè room with M. Chaminadas was Special 
Agent Gallagher, assigned to thè Montreal District Office of 
BNDD, and Staff Sergeant Poissant of thè Royal C«madian Mounted 
Police. After two or three hours, during which time M. Chaminadas 
spoke with thè informant, thè Lancel bag, stili containing thè 
heroin was taken to thè BNDD offices where it was secured in 
thè evidence vault. There was adequate proof of a continuous, 
corroborated chain of officiai possession of thè Lancel bag and 
its ìllicit contents, from thè arrivai on thè Carousel at JFK 
until May 9th, when BNDD agent placed M. Chaminadas in possession 
thereof at Room 1132, Sheraton Motor Inn. 
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u Hijdlngi of Fact and Conciuslons of 1 — - 

On May 9th, O'Neill was present at thè Sheraton. His 

purpose was surveillance and possible arrest of whoever might 
purchase thè heroin in thè Lànce! bag from M. Chaminadas. 


O’Neill personally observed Castiglione coming around 
thè corner on thè llth floor of Sheraton towards thè elevators, 
carrying thè Lancel bag containing thè heroin. Castiglione, 
accompanied by three undercover surveillance officers, including 
O’Neill, went by elevator to thè lOth floor, got off thè elevator, 
walked to thè left, and turned around. He was proceeding along 
thè hall, away from thè elevator, towards Room 1005, then occupied 
by Rizzuto. When Castiglione exhibited nervousness and agitation 
on seeing thè three surveillance agente leave thè elevator with 
him, they found it necessary to arrest him. He stili had in his 
possession thè sanie black Lancel bag, which stili contained 13 
kilograms of heroin. 

Immediately after thè arrest of Castiglione. O'Neill 
and several other surveillance officers went to Boom 1005. 
occupied by Rizzuto. They kuocked on thè door. and when Rizzuto 
opened thè door he was placed under arrest. Rizzuto's room was 
described as a "large hotel room". It had two doublé beds and 
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an attached bathroom. The beds vere made and did not appear 

to have been slept in, or used. Ri^zzuto had a large gray 
suitcase, which later turned'out to be full of rolls of paper 
kitchen tcwels. 


Ila 


The testimony of M. Chaminadas before me showed 

S 

that he was Chief of thè International Division of thè French 
Police assigned at Marseilles, France. He had been stationed 
on undercover assignment in New York by his department for a 
two year period which included Aprii and May. In France, he 
had infiltrated thè international heroin trafficker network. 
While acting in his undercover capacity, Chaminadas had been 
instructed by defendants Orsini and Mendolia [sometimes for 
convenience referred to as thè "two Canadian traffickers" or 
"thè Canadians"] to proceed to another motel in Manhattan and 
await an appointment. 

. There was a sequence of telephone negotiations, 
furtively scheduled meetings which did not materialize and a 
continuous attempt by thè twb danadians, operating from Montreal, 
to arrange for thè sale and delivery of thè heroin by Chaminadas 
to persons in New York. These active dealings continued between 
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Apparently consummation o‘f thè deal was prevented 

i * 

during that period by a failure or inability of thè New York 
purchasers to come up with thè money. For example, Chaminadas 
had been instructed by thè Canadian traffickers on Aprii 29th 
to be present for a meeting at 5:00 P.M. that day at Columbus 
Circle in Manhattan, standing in front of thè Coliseum (Tr. 
p. 40). The Canadians had instructed him to carry a red 
jacket on his left arm. He waited there for 90 minutes, but 
nothing happened. 

Thereafter thè Canadians advised Chaminadas by tele- 
phone in a three way conversation conducted in thè French 
language and partly in Italian, that "they will report to their 
people in New York, and they asked me to stay in my room for 
anotner contact" (Tr. p.44). 

On thè following day Orsini directed Chaminadas by 
telephone to be in front of thè Holiday Inn at 5:00 P.M., 
carrying a yellow towel over his left arm. He waited there 
for.more than an hour with no contact. Orsini and Mendolia 
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explained thè second failure on thè ground that thè Holiday 


Inn motel was suspect, because there were too many people and 


too many cars around, and ad^ised him to move. He did so 
to thè Sheraton Motor Inn at 12th Avenue between 42nd and 
43rd Streets, previously referred to. 


From thè Sheraton on May lst, he spoke again with thè 
Canadian traffickers, who promised an appointment between 
Aprii 29th and May 2nd. Chaminadas had more than twenty tele- 
phone calls to or from Orsini and/or Mendolia. All of thè 
calla were placed by Orsini and Mendolia, and Chaminadas 
usually spoke with them together. During this period. Orsini 
“ nd Mendolia v/ure asserting to Chaminadas a willi. ign ess to 
complete thè narcotics transaction, but claiming that they had 
difficulty in setting up an appointment because of a need to 
"contact thè other people in New York." 


At one point Chaminadas told thè Canadians that he 

% 

was ready to go back to France if nothing happened. They 

responded that "thè people ii; New, York has [sic] some difficulties 
to get thè money to pay you." (Tr. p.48) 
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— , Orsini had fixed thè price at $10,000.00 perdilo, 

and told Chaminadas that he would be paid a tota! of « 30 . 000.00 
Thia faci shows that Orsini Had independent and accurate 
knowledge of how much heroin was in thè Lancel bag, because 
Chaminadas had not told Orsini how much heroin he possessed. 

This evidence establishes that Orsini and Mendoiia had had prior 
direct communication with thè French source of thè narcotica. 

As set forth below, it also establishes that either thè 
Canadians or thè French source had had prior direct Communica¬ 
tions with Castiglione, for he too knew thè price without thè 
necessity of being told. 


I find that a conspiracy to possess and distribuì 
thè heroin existed. and Castiglione. Adamo, thè two Canadians 
and thè French source were members thereof. whether or not 
Rizzuto was a member is discussed infra. 


✓ 


A further appointment was arranged for Chaminadas by 
thè Canadians in front of Pier 83. North River on May 2. 1972. 
Chaminadas had undertaken witb thè Canadians to wear a blue 
iacket and gray pants. He was thè only person on thè Pier at 
that hour. and was met there. shortly after his arrivai, by Adamo 
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A shake of thè head, preceded by a nod, was thè recognition 

signal. Adamo identified himself to Chaminadas as "a friend 
of your friend from Montreal.'» Adamo asked for an opportunity 
to test thè heroin, and also asked for an hour or two to talk 
to his people first. He said he "was in Brooklyn" and this 
would take him tv/o hours. Chaminadas and Adamo made a further 


appointment to meet in thè Dolphin Bar at thè Sheraton Motor 
Inn at 9:15 P.M. on that day. 

I 

I 

When Chaminadas arrived at thè Dolphin, Adamo was 
already seated at a table near thè door. Adamo agreed with 
Chaminadas to rent a room in that hotel, and to make payment 

for thè heroin at 1:00 o'clock thè fol.owing morning: thè heroin 
to be picked up at Chaminadas' room. 


15a 


Nothing happened at 1:00 A.M., but at 4:15 A.M. on 
thè morning of May 3rd, Adamo telephoned Chaminadas' room and 
asked him to join Adamo in thè lobby. He thore explained that 
we have difficulties tj get thè money. We don't have enough 
money." Adamo asked Chaminadas" fo go to another hotel. Hedid 
so, and rented a room at thè Americana Hotel, from which he 
telephoned Adamo at his room in thè Sheraton. In that conversation 
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Chaminadas asked Adamo to meet him at thè Americana. They 

met at Noon and once again discussed thè transaction. 

» 

\ 

Chaminadas protested thè delay, and suggested he 
would soon be in trouble with thè New York police. Adamo 
urged him not to worry and told him that "a friend" would rcnt 
a room in thè Americana Hotel and bring thè money there. 

At 3:00 o'clock in thè afternoon, Adamo informed 
Chanunadas that he did not have thè money, and that thè money 
was hard to get. Chaminadas said that he was giving up and 
gomg back to France, and directed Adamo to inforni thè Canadians 
as soon as thè money was ready, promising to come back to New 
York when Adamo had called thè Canadians, 

Thereafter, at 9:00 P.M., May 8th, in front of thè 
Sheraton, Chaminadas was standing by arrangement holding a 
French newspaper under his left arra, when for thè first time 
he met Castiglione, who asked him to cali him "Tony" and went 
with him to Chaminadas' room. Chaminadas opened thè Lancel 
suitcase in thè presence of Castiglione, who tasted thè heroin. 

Chaminadas was instructed by Castiglione as follows: 
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"I must show those sample [to others] and I will he back herc 

around 2:00 in thè morning. I have 4 a room. I have a friend 
here. He rent a room and he'will receive thè money, so as 
soon as you receive thè money, you will teli me it and I will 
go to your room". Chaminadas then raised thè possibility that 
thè friend might be detected, but Castiglione responded in "thè 
same words that Vito Adamo told [him] ... 'No, my partner will 
be with a woman, and they will have thè appearance of a riormal 
couple.'" 

Later Chaminadas had a telephone conversation from 
Castiglione 1 s room with Orsini, and Orsini told Chaminadas that 
he had to truct "those pcople, ycL.r cclleague in thè room that. 
you are right now. [He] is ready to give you $20,000.00 from 
his own money to keep that case with you," and remaùi in New 
York for thè rest of thè money. 

Expressing unwillingness to stay and assume thè further 

« 

risk of arrest, Chaminadas agreed, and about 10 minutes after 
9:00 P.M. on May 9th, Castiglione showed up at Chaminadas' room 
with a substantial amount of cash money in a little black bag. 

They counted thè money five different times, reaching different 
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amounts, until finally ìt was determined that there was 

$122,000.00 in thè bag. Based on Castiglione's promise to 

» 

pay $8,000.00 unpaid balance'to Orsini in Canada, Chaminadas 
agreed to deliver thè narcotics and did so. The last thing 
Chaminadas saw, was Castiglione walking down thè hotel hall 
away from Chaminadas' room on thè llth floor, towards thè 
elevator, jarrying thè black leather Lancel case containing 

i 

I 

thè narcotics. 

. 

Francis Gill, a Special Agent of thè BNDD, testified 

I 

that he observed Castiglione surveilling thè discussions which 
Chaminadas had with Adamo in thè Sheraton Bar on May 2nd. Again 
on thè 8th of May he obsorved Cantigli ne enter thè Hotel from 
thè front door and register in room 1525 under his correct name. 
Gill was posing as a Sheraton room reservations clerk. At 
approximately Noon on thè 9th of May, Gill saw Rizzuto enter 
thè hotel and register in room 1005, using thè false name of 
"Vincenzo Columbo". Rizzuto signed thè register as a single 
occupant, at two minutes past Noon on May 9th, and paid $25.61 
room rent, including tax, by cash in advance. 

We have previously mentioned how Castiglione entered 
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thè elevator at thè llth floor immediately prior to his arrest, 

and in company with O'Neill, Pinto t and also Gill, who was 
already on thè elevator, pressed thè button for thè lOth floor 
(Rizzuto's floor). Castiglione walked out of thè elevator with 
th suitcase full of heroin and started down thè hall in thè 
direction of Rizzuto's room. He was placed under arrest, and 
thè suitcase containing thè narcotics was seized. At thè same 
time, Gill went to room 1005, knocked on thè door, and when 
Rizzuto opened it, arrested him. The only logicai explanation 
of Castiglione's presence on thè lOth floor is that he was 
actualiy directing his steps towards Rizzuto's room. The prior 
meeting between Rizzuto and Castiglione in Castiglione•s room 
on thè 15th floor, had indicated to thè witness Gill a basis 
(probable cause) for arresting Rizzuto. 

Special Agent Pavlick of BNDD had observed Castiglione 
on May 2, 1972 meeting with Chaminadas and in thè course of that 
meeting, operating a BMW automobile. Rizzuto concedes ownership 
of this vehicle. On thè night jof May 9th, Pavlick initially saw 
Castiglione about 10 feet away from thè door of Rizzuto's room 
or. thè lOth floor and in possession of thè satchel in which thè 
money was contained. This warrants an inference that Castiglione, 
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registered on thè 15th floor, and having no business whatever 

on thè 10th floor, except in connection with Rizzuto, had 
been to Rizzuto*s room for trfe purpose of picking up thè money. 
This is consistent with what Castiglione had told Chaminadas 
with regard to thè procedure which he would use in having thè 

money delivered to him, and admissible against Rizzuto on this 
trial. 


Surveillance of thè halls in thè motel was available 
in thè lobby; closed Circuit television had been installed and 
regularly maintained by Sheraton for thè purpose of protecting 
motel gucsts against generalized criminal activity. This 
surveillance permitted an observer to watch each hall in thè 
building selectively at will. At thè request of thè BNDD, thè 
System had been adjusted to cover thè 15th floor constantly and 
thè 10th and llth floors intermittently. The facility also 
permitted thè mcilcing of video—tcìpes • 

% 

*" er ^ a; *- n tliese video-tapes were received in 
evidence and have been viewed by thè Court. 


The video-tape shows Rizzuto entering Castiglione's 
room, 1525, at approximately 1:00 P.M. on May 9th. Rizzuto 
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carne out about ten minutes later, and returned to his own 

\ • 

room. Rizzuto later returned to Room 1525. 

i » 

Defendant presented a defense which can only be 
termed remarkable. His wife testified in his behalf that she 
had been married since June 4, 1965, and was residing in May, 

1972 with her husband, thè defendant, and their two minor 
children in a two family house in Brooklyn, owned by her parents. 
She paid $90.00 per month rent, and she and her husband took 
their meals with her parents in thè other half of thè house. 

Defendant, according to his wife, was and is employcd 
as a presser in a clothing factory, but it was not a steady job. 
Rather, thè employment was both marginai and seasonal. When 
out of work, defendant subsists on unemployment insurance. 

On thè morning of May 9th, Mrs. Rizzuto received a 

telephone cali about 8:30 in thè morning from Castiglione, who 

asked for her husband, who was then sleeping. She did not hear 

thè conversation. Mrs. Rizzuto left thè house about 9:00 A.M. 

* <*' » 

and her husband left an hour or two later. At that time, 

Rizzuto was not employed. His seasonal employment began around 
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June of each year, and he had been unemployed between February 

and May 9, 1972. 

» 

I 

Defendant, a native of Italy who speaks little 

English, testified in his own behalf. He said that he 

\ 

received a cali from Castiglione on May 9, 1972 in thè morning, 
and that he had known Castiglione for approximately two years, 
having met him at a coffee shop. He said he had permitted 
Castiglione to use his automobile on occasion, without asking 
where he was going, or for what purpose. 

On May 9, 1972, according to Rizzuto, Castiglione 

'said that I should go to meet him at a certain hotel, that 

we were going to meet two girls." (Tr. p.147). Rizzuto agreed 

and received thè name of thè hotel from Castiglione. He says 

he left his house around 11:00 o'clock and took his suitcase 

wxth him, and that he took his car to go to thè Sheraton Inn. 

He parked in front of thè hotel, and registered under thè false 
% 

name of Vincenzo Columbo. He said that he was afraid of giving 
his reai name because he was,m^rried. The hotel gave him a 
room on thè lOth floor, although he knew at thè time he registered 
that Castiglione was already in thè hotel in Room 1525 on thè 


- 17 - 







23a 


Ffndlngs of Fact and Conci usions of Law 

15th floor. He went to Castiglione's room, and "we vere 

talking about these girle. I must have been there about an 
hour, hour and a half or so.* Castiglione told Rizzuto that 
thè girls were coming a little later, and that he should go 
back to his room and wait; and he did so. About an hour and 
a half after his return to his room, placed by him as between 
2:00 and 3:00 o'clock, he returned to Castiglione 1 s room 
because he was tired of waiting, and went up to ask Castiglione 
again to see what was going on. Again he waited approximately 
two and a half or three hours in thè room. 

Castiglione never carne to Room 1005 according to 
Pizzuto, in this regard, Rizzuto's testimony is false; I credit 
thè testimony of Agent Pavlick as truthful and infer therefrom 
that Castiglione was at Rizzuto's lOth floor room at about 9:10 P.M. 
when he apparently picked up thè bag containing thè money, which 
Castiglione then took to Chaminadas' room, as shown on thè 
videotape. 


At 9:00 o'clock, Rizzuto says, Castiglione called and 
told him to wait another fifteen minutes, at which time Rizzuto 
said hurry up, because I am leaving". Twenty minutes to a half 
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hour later there was a knock on thè door, and Rizzuto was 

arrested. 

» 

Rizzuto claimed thàt he was then in thè bed, lying 
down, watching television. Here again he lied; I credit thè 
testimony of CTNeill (Tr. p.34), cited supra , p.6, to thè effoct 
that thè beds were not unmade. 

Rizzuto on cross examination disclaimed that he had 
ever had a prior assignation arranged through Castiglione. He 
said that Castiglione in discussions about a weck before had 
offered to get a date for him, and also that this was thè first 
time he had ever made arrangements to meet a girl in a hotel. 

Although Rizzuto said that he had never gone to a 
hotel before for purposes of assignation, he believed that he 
should have a suitcase "because when you go to a hotel, thè 
person in charge takes thè valise upstairs to your room." No 
one had told him that he had to have baggage to regi ster, and 
he had never before had to pack a suitcase with paper towels 
in order to register at a hotel'. ' The witness expressed his view 
of it as follows: (Tr. p.161) "Well, when you go to a hotel 
with thè intention of meeting a woman, you can't go with an 
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—empty suitcase. ... No one informed me of thè fact, but its 

something that I should carry with some v-eight in it, so that 

» 

it looks as if there is some'clothing inside." He claims that 
he drove his car three blocks from his house with thè empty 
suitcase, bought thè towels, and then went back home to put thè 
towels in thè suitcase. 


Rizzuto claims he understood that thè girls were to 
be paid for their Services, but was uncertain as to who was to 
pay them. His testimony in this regard was as follows: (Tr. p 
163-64) 

"Q. Who was going to pay them? 

A. Well, he didn't say that I should pay. 

Maybe he [Castiglione] was going to pay. 

0. Was this a gift tc you by Mr. Castiglione? 

A. Well, that I don't know. Maybe when thè 
girls would finally show up, then I would 
find out. ... 

Q. Did you have any idea how much they were 
going to charge? 

A. Who knows these things? Maybe $25.00, 

$30.00.* * 

Q. Did Mr. Castiglione give you that money 
to pay for your hotel room? 

* 

A. NO." 
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-—.. . At the tlme of this supposed escapade, Rizzuto was 

receiving $75.00 per week unemployment insurance, and his 

» 

wife was unemployed. He was «paying 530.00 a month rent, 
maintaining an automobile and supportino his wife and two 
children. He had never before gone to a hotel and registered 
for the purpose of an assignation. He did not know the names 
of the girle, but contende that the only reason he was at the 
hotel was to meet these two girle with Castiglione. 

The testimony of defendant is incredible, and totally 
unworthy of belief. As to unimportant. but verifiable details, 
such as whether the bed was made or unmade, and as to whether 
Castiglione carne to Boom 1005, it is at a variante with cr.dibl 
testimony of others. F alsus in uno, faisue in omnibus . 

We are faced with the situation of an unemployed man 
eged 37, living on the edge of poverty with his wife. from whom 
he was not estranged. He has cash receipts of 575.00 per week. 
and three dependents whose sole support is his obligation. 

It is utterly incredible that he would come to Manhattan 
ami enter a transient hotel, pay 525.61 in cash in advance as 
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room rent for an assignation with a girl whom he had not even 

met, and whose presence was not assured, whose name he did 

* 

not know, and whose price foV debauchery was uncertain. 

Not even thè most lavish and avid rake would entet 
into this type of an arrangement. We need not as judges, 
dose our eyes to thè sum total of thè common sense avallatole 
to jurors. Our common sense tells us that one in Rizzuto's 
economie circumstances, by his own testimony, "not desperate 
for a woman" (Tr. p. 165) does not go about arranging or con- 
ducting an assignation in this manner. 

Furthermore, it is unbelieveable that Castiglione 
would have arranged for Rizzato and himself to meet two girls 
for an assignation at thè very same time that he was attempting 
to dose a complicated and difficult narcotics transaction 
involving $130,000.00 in cash. The last thing in thè world a 
narcotics dealer positioned as was Castiglione would want to be 
burdened with during his dealings at thè hotel is an amorous 
coffee house colleague who has^paid substantial room rent to 
enjoy thè favors of a girl who then does not appear, or if she 
does, may t W rn out to be unsatisfactory or cause a disruption. 
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It is utterly incredible that Castiglione would so risk thè 

dangers usuai on combining business with pleasure. 

I 

Rizzuto's presence in thè Sheraton in company with 
Castiglione and his visits to Castiglione's room requires an 
alternate explanation. The Court is convinced that actually 
Rizzuto's presence in thè hotel and thè substantial investment 
in time and money made by him on that date, was intended to 
assist Castiglione in a narcotics transaction, and that Rizzuto 
acted either as a messenger boy for thè money, a guard, a back-up 
man, or was in attendance for thè purpose of assisting in thè 
transportation of thè narcotics and thè money, or for all of thè 
aforementioned purposes. 


The Government has shown a conspiracy existed between 
Castiglione, Adamo and thè Canadians Orsini and Mendolia to deal 
in heroin, and that overt acts in thè Indictment, Nos. 5, 6, 7 
and 8, had occurred in thè Southern District. With respect to 
overt act No. 6, thè correct date is May 9th, rather than May 8th, 
and with respect to overt acf No. 7, thè correct date is May 8th, 
rather than May 9th. The registration is in thè name of Columbo, 


rather than Consuelo. 




I 


t Flndlhgs of Fact and Concluslons of Lm 

In order tò determine Rizzuto’s guAtor *ir 


innocence 


on either count our first task is to inquire into Ri zzato's 
state of mira for thè Supremi Court tells us that "[c]onspiraoy 
to commit a particular offense cannot exist without at least 
thè degree of criminal intent necessary for thè substantive 
offense itself." In gram v. United States . 360 U.S. 672, 678 ( 1959 ; 
Section 841 of Title 21 declares it to be unlawful for "any person 
knowingly or intentionally ... to ... possess with intent to ... 
distribute [a narcotic drug]." Thus, to find Rizzuto guilty on 
either count we must be satisfied beyond a reasonable doubt that 
Rizzuto had thè specific intent to be a partner in a scheme to 
possess with thè intent to distribute a narcotic drug. 

in addition, with regard to thè conspiracy count (Count 
1), more is required for a conviction than "knowledge. approvai of 
or acquiescence in thè object or thè purpose of thè conspiracy.... 
[The defendant) must in some sense promote their venture himself. 
make rt hls own, have a stake in its outcome." United statea v . 
Cianchetti. 315 F.2d 584. 588 <2d Cir. 1963,. Purther. "[KJnowledg* 
that a crime is being committed, even when coupled with presence 
at thè scene, without more ... is generally insufficient to prove 
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_ [conspiracy]." United States v. Terrell . 474 F.2d 872, 875 (2d 

Gir* 1973). See United States v. Steward , 451 F.2d 1203, 1207 

» 

(2d Cir. 1971). \ 

The Government having proved by evidence other than 
hearsay declarations, thè existence of thè conspiracy and thè 
membership therein of Adamo, Orsini, Mendolia and Castiglione, 
thè orai declarations of Castiglione and Adamo may be taken as 
evidence of Pizzuto 1 s participation in the conspiracy. 

As was previously mentioned, p.ll, supra . when 
Castiglione was instructing Chaminadas as to how thè exchange 
would be made, he told Chaminadas, "in thè same words that Vito 
Adamo told [him]", that his friend would rent a room in thè 
Sheraton, and receive thè money (Tr. p.66). 

The visits of Rizzuto and Castiglione to each other 1 s 
rooms on May 9th, during thè hours preceeding thè exchange, 
confirms to Castiglione 1 s explanation of how he would receive 
thè money and warrant* an inference that Rizzuto was, in some 
way, assisting Castiglione. * x ' 

Aside from Chaminadas, Rizzuto was thè only person to 
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visit Castiglione's room on May 9th. Of particular significance 

is thè fact that on May 9th at approximately 9:10 P.M., Special 

è 

Agent Pavlick observed Castiglione on thè lOth floor, about 
ten feet from Rizzuto's room, walking away from thè room and 
towards thè elevator, carrying a small black attaché case. He 
carried this case directly into Chaminadas' room, where he 
opened it and showed Chaminadas that it contained $122,000.00. 

Notwithstanding Rizzuto's own incredible explanation 

* i 

of his activities on May 9th, it might be possible to construct 

a reasonable, yet wholly innocent story to explain Rizzuto's 
apparent actions in concert with a narcotica wholesaler. However, 
ih sitting a? a juror, w® should not **ule out conmon sensr, nor 
consider evidence entirely out of context. "[Pjieces of evidence 
must be viewed not in isolation, but in conjunction." United 

I 

States v. Geaney , 417 F.2d 1116, 1121 (2d Cir. 1969). 

! 

i 

Based on thè entire record, I find beyond a reasonable 

« 

doubt that Rizzuto knew that a narcotics transaction was being 
conducted in thè Sheraton on Mjjy, 9th, and that by his presence 
at thè scene of thè crime, and by his actions, Rizzuto lent his 
support to thè object of thè conspiracy and established his stake 
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—.^n the outcome * tH]e participatefd] in it as in something that 

he wishes to bring about, that he [sought] by his action to 
make it succeed.” United States v.‘ Peoni. 100 F.2d 401, 402 
(2d Clr ‘ 1938); see United States v. Garguilo . 310 F.2d 249 (2d 
Gir’ 1962)? U nited States v. LaFroscia, 485 F.2d 457 (2d Cir. 
1973); — ted States v. Beltram . 338 F.2d 449 (2d Cir. 1968). 

See ~’ SO ' gaAted States v. Masullo , F.2d _ (2 d Cir. 1973). 

I also find beyond a reasonable doubt that Castiglione 
committed the substantive crime charged in Count 2 in furtherance 
of the conspiracy. He was arrested on tne lOth floor of the 
Sheraton with 13 kilos of heroin in his possession. sincc the 
acts of one co-conspirator in furtherance of the conspirac^ may 
be attributed to his confederates while they remain nembers of 
the conspiracy. I also find beyond a reasonable doubt Pizzuto 
guilty on Count 2. Pinkerton v. United States . 328 U.S. 640, 

645 48 (1946); United States v. Castellana . 349 F.2d 264, 278 
(2d Cir. 1965), ce rt. denied , 383 U.S. 928 (1966). 


The foregoing constitutes findings of fact and con 
clusions of law pursuant to Rule 32, F.R.Crim.P. 


Dated: New York, New York 
March 19, 1974 


CHARLES L BRIEANT, JR. 

CHARLES L. BRIEANT, JR. 
U. S. D. J. 
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U.S. COURT OF APPEALS:SIMJTHERN DISTRICT 


U.S.A, 


Appellee, 


Index No. 


affamai 


Affidavit of Perennai Servire 


RIZZUTO, 


Defendant-Appellant. 


STATE OF NEW YORK, COUNTY OF 


NEW YORK 


sa..' 


I, James Steele, being duty iuon., 

deposes and aaya thot a e pone nt ts not a party to thè action, io ovor 1S year» of age and rende a at 

250 West 146th Street, New York, New York 
Thot on thè 2 lst day of j une /P74* Foley Sq., New York 

deponent eerved thè annexed Appellante Brief upon 

Paul J. Curran-U. S. Attorney Southern Dist. -Attorney for Appellee 

in thia action by de live fin^ trve copjjphereof to end individuai 


thè 


pereonally. Deponent knew thè perton eo terved to be thè pereon me ninne d and deechbed in eaid 
papere a» thè Attornpv(s) Aaratn, 


Seeom to before me, thie 21dt 

-- „'*«•« r sm 

fAfE OF | 
0418850 



June 



*»tarvp 0BL)c ’ BR| N JAMES STEELE 

» >1 • Zi~L K * r «"< 










